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| NTRODUCT| ON

In 1986, the Imm gration and Nationality Act of 1952
("Act") was anended by the Inmm gration Reformand Control Act
(IRCA), which nmade significant revisions in national policy
with respect to illegal immgrants. 8 U S C 81324a.
Acconpanyi ng other dramatic changes, | RCA introduced the
concept of controlling enploynent of undocunented aliens by
provi di ng an adm ni strative nmechanismfor inposition of civil
l[iabilities upon enployers who hire, recruit, refer for a fee,
or continue to enploy unauthorized aliens in the United States.

In addition to civil liability, enployers face crimnal fines



and i nprisonnent for engaging in a pattern or practice of
hiring or continuing to enploy such aliens.
Additionally, 8 U S.C. 8 1324a also provides that the

enployer is liable for failing to attest, on a form established



by the regulations, that the individual is not an unauthori zed
alien, and that the docunents proving identity and work

aut hori zati on have been verified. Inposition of orders to
cease and desist with civil noney penalties for violation of
the proscriptions against hiring, and authorizes civil noney
penal ties for paperwork violations is authorized by the
statute. 8 U S. C 8§ 1324a(e)(4),(5).

1. PROCEDURAL HI STORY

On August 20, 1993, | issued a Decision and Oder in this
matter granting Conplainant's Mtions for Sanctions, Renewed
Request to Deem Request for Adm ssions Admtted and Motion for
Di sm ssal of Request for Hearing based upon abandonnent.
However, Conplainant at that time did not address the five (5)
factors regarding 8 274A(e)(5) of the Act for ne to consider
prior to arriving at civil noney penalties. Therefore, |
directed the Conplainant to submt a statement or nmenorandumto
me, within fifteen (15) days of receipt of ny order, addressing
those issues. | also permtted the Respondent to address these
issues, if it w shed.

On August 24, 1993, for good cause, | granted
Conpl ai nant' s unopposed Motion requesting an enl argenent of
tinme to Septenber 13, 1993 to file its Menorandum on the civil

nmoney penalties.



On Septenber 27, 1993, | received Conpl ai nant's Menorandum
regardi ng application of 8§ 274A(e)(5) of the Act. In its
Menor andum Conpl ai nant urged the court to increase the civil

nmoney penalties fromthe amount requested in the Conplaint.

To date, Respondent has not filed any statenent or
menor andum regardi ng the inposition of the civil noney
penal ties.

I11. D SCUSSI ON

Wth respect to the determ nation of the anount of civil
nmoney penalties to be set for violations of the paperwork
requirenents of 8 U . S. C. 81324a, Section 274A(e)(5) of the Act,

whi ch corresponds to 28 CF. R 68.52(c)(iv), states:

(T)he order under this subsection shal
require the person or entity to pay a civil
penalty in an amount of not |ess than $100. 00
and not nore than $1,000, for each individual
wi th respect to whom such viol ation occurr ed.
In determ ning the anobunt of the penalty, due
consideration shall be given to the size of

t he busi ness of the enpl oyer being charged,
the good faith of the enployer, the
seriousness of the violation, whether or not
t he individual was an unauthorized alien and
the history of previous violation.

| have previously held that | amnot restricted to
considering only these five (5) factors, though, when maki ng ny

determ nation. See U.S. v. Pizzuto, 2 OCAHO 447 (8/21/92).

The statute al so states that the civil noney penalty with



respect to a knowing hire/continuing to enploy violation is:

(1) not | ess than $250 and not nore than $2, 000
for each unauthorized alien with respect to
whom a viol ation of either such subsection
occurr ed;

(2) not |ess than $2,000 and not nore than
$5, 000 for each such alien in the case of a
person or entity previously subject to one
order under this paragraph, or

(3) not | ess than $3,000 and not nore than
$10, 000 for each such alien in the case of

a person or entity previously subject to
nore than one order under this paragraph,

8 U.S.C. § 1324a(e)(4)(A.

A reading of the above statute shows that in contrast to 8
U S. C 8§ 1324a(e)(5), when considering the appropriate anount
of civil penalties to set for knowi ng hire/continuing to enpl oy
viol ations, of the Act, the statute is silent as to any
mandatory or discretionary considerations. 8 US. C 8§

1324a(a) (1) (A), (a)(2): U.S. v. BuckinghamLtd., 1 OCAHO 151

(4/6/90). Thus, it is left to ny sound discretion to set the
civil penalty anmount for know ng hire/continuing to enpl oy

viol ation, although | generally consider the five factors in ny
determnation. It is inportant to note that | am not bound in
nmy determnation of the civil penalty anmounts by Conpl ainant's

request in its Conplaint. See, in general, 8 U S. C. 8 1324a;

US v. Cafe Camino Real., Inc., 2 OCAHO 307 (3/25/91); US. v.

Lane Coast Corporation, Inc., 2 OCAHO 379 (9/30/91).




V. EACTORS UNDER SECTI ON 274A(e) (5)

1. Size of the Business of the Enplover Being Charged

In its Menorandum Conpl ai nant characterized the
Respondent's business as being snmall to nediumsized and
indicated that at the tinme of audit, Respondent enpl oyed
approximately twenty-five enpl oyees. Conpl ai nant al so
i ndi cated that Respondent had not provided it with sufficient
financial information, despite discovery requests, to enable it
to accurately assess Respondent's financial situation.

Respondent did, however, supply a Schedule C (Form 1040) for

1992, which indicated that the Respondent was certainly not a
| ar ge-si zed conpany. Conpl ai nant suggested that, because the
Respondent di sobeyed the court's order and had not provi ded
financial or other information enabling an accurate

determ nation of its business size, its answers to the

di scovery request should be inferred as adverse to the
Respondent. Thus, Respondent should be found to be a

smal | -to-nmedi um si ze business with a fine anount aggravated
accordingly.

Respondent has not addressed this factor. After a review
of the full record in this case, and based on the information
before ne, | find that the size of the Respondent's busi ness
W ll be considered small to mediumsize. | wll not mtigate

on this factor.



2. Good Faith of the Enpl over

| have reviewed the record in this case and find that
Respondent has not acted in good faith in its responsibility to
conply with the requirenents of IRCA. | base this on the fact
Respondent has not properly conpleted its Forns |-9, has not
conplied with its affirmative duty with regard to conpl etion of
Section 1 and/or Section 2 of the FormI1-9, and has hired
unaut hori zed wor kers.

The Respondent has not addressed this factor. | wll not
mtigate based on this factor.

3. Seriousness of the Violation

In my decision of August 20, 1993, | found that Respondent

had hired three naned individuals, after Novenber 6, 1986, who

were not authorized for enploynment in the United States and

t hat Respondent knew that they were not authorized for

enpl oynent in the United States. Additionally, in the
alternative, | found that Respondent continued to enploy these

i ndi vi dual s knowi ng that they were not authorized for

enploynment in the United States. | also found that Respondent
failed to prepare the Forns -9 for two-nanmed individuals in
violation of the Act and that Respondent failed to ensure that
four-named individuals properly conpleted Section 1 of the Form

-9 and that these individuals were hired after Novenber 6,



1986. | further found that the Respondent failed to conplete
Section 2 of the Forns 1-9 for three-naned individuals and al so
failed to conplete Section 2 of the Fornms |-9 within three
busi ness days of the hire with respect to one named i ndi vi dual
hired after Novenber 6, 1986. These actions were in violation
of Section 274A(1)(b) of the Act.

The Respondent has not responded to this factor. After a
review of all the information of record and rel evant case | aw,

| find that the above mentioned violations are all serious and

therefore, I wll not mtigate based on this factor.
4. Whet her _or Not the Individual was an Unaut hori zed
Alien
As to Count |, all three individuals have been found to be

unaut hori zed aliens. Respondent has made no argunent based on
this factor. | will not mtigate based on this factor.

As to Count Il, the two named individuals are al so

named in Count | and are unauthorized aliens. Respondent has
made no argunent based on this factor. | will not mtigate
based on this factor.

As to Count 111, none of the individuals are unauthorized
aliens. Respondent has made no argunent on this factor. |
will consider this when determning the civil noney penalty.

As to Count 1V, none of these individuals are unauthorized

aliens. Respondent has made no argunent on this factor. |



will consider this when determning the civil noney penalty.

As to Count V, this individual is not an unauthorized
alien. Respondent has nade no argunent on this factor. | wll
consider this when determning the civil noney penalty.

5. Hi story of Previous Violations

In its nmenmorandum the Conpl ai nant argued that there is no
hi story of previous violations concerning this Respondent and
that, therefore, this is not an aggravating nor a mtigating
factor.

The Respondent did not respond to this factor. After
careful review of all the evidence of record, | have determ ned
that | wll consider this when determning the civil penalties.

6. Civil Penalty Anount

In the conclusion of its Menorandum Conpl ai nant urged the
court to increase the fine penalty anount fromthat originally
requested in the Conplaint. Conplainant refers the court to

U.S. v. EbrahimBanafsheha, 3 OCAHO 525 (9/13/93) wherein, upon

nodi fi cati on of an ALJ Decision, the Chief Adm nistrative

Hearing O ficer declared that the ALJ can increase or decrease
the fine anmounts proposed by the INS after considering the five
factors, as long as his decision is not capricious or
arbitrary.

| amin agreenent with Conplainant that this particular

Respondent did not act in a candid or respectful manner in



dealing with the INS or the court. However, | nust keep in

m nd that the function of the court, basically, is to make sure
t hat Respondent is in conpliance with the law, it is not to
levy a fine which may be so severe as to put the Respondent out
of busi ness.

In Count | of its Conplaint, the Conplainant requested a
civil noney penalty in the amount of $2,850.00, i.e., $950.00
for each violation.

In Count Il of the Conplaint, Conplainant requested civil
noney penalties in the amount of $920.00 for two individuals
i.e., $460.00 for each individual violation.

In Count 111 of the Conplaint, Conplainant requested civil
noney penalties in the amount of $920.00, i.e., $230.00 for
each of the four individuals naned.

In Count |1V of the Conplaint, Conplainant requested civil
noney penalties of $690.00, i.e., $230.00 for each of the three
i ndi vi dual violations.

In Count V of the Conplaint, Conplainant requested civil
noney penalties in the amount of $230.00 for the one in
vi ol ati on.

Thus, in total the civil noney penalties requested

amounted to $5, 610. 00

After, careful consideration and review of ny findings

wth regard to the five factors of 8 274A(e)(5), the entire

10



record of evidence in this matter, and using a judgnental
approach, | have determ ned that the requested civil noney
penalties by the INS of $5,610.00 is well within the paraneters
of 28 CF.R 68.52(c)(5) and is found to be reasonabl e and
appropriate under the circunstances of this particul ar case.

Thus the Respondent is Ordered to pay to Conpl ai nant the
sum of $5,610.00 in civil nmoney penalties and to cease and
desist fromviolating the proscriptions against hiring and/or
continuing to enploy unauthorized aliens in the United States,
pursuant to 8 U.S.C. § 1324a.

Pursuant to 28 C F.R 68.53(a), this Decision and Oder is
the final Decision and Order of the Attorney CGeneral unless
within thirty days fromthis date, the Chief Admnistrative
Hearing O ficer shall have nodified or vacated this Decision

and Order.

I T IS SO ORDERED this _10th day of Novenber , 1993

at San Diego, California.

E. MLTON FROSBURG
Adm ni strative Law Judge

CERTI FI CATE OF SERVI CE
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| hereby certify that on this 10t h day of _Novenber,
1993, | have served copies of the foregoing EINAL DECI SI ON AND
ORDER REGARDI NG CIVIL MONEY PENALTIES to the follow ng
addressees in the manner indicated:

Ofice of Chief Adm nistrative
Hearing O ficer

Skyl i ne Tower Buil di ng

5107 Leesburg Pi ke, Suite 2519

Falls Church, VA 22041

(original via regular mail)

M chael C. McGoi ngs, Esquire

Associ ate General Counse

| mrm gration and Naturalization Service
425 "|I" Street, N.W, Room 7048

Washi ngton, D.C. 20536

(copy via regular mail)

Annette Toews, Esquire

| Mm gration & Naturalization Service
P. 0. Box 11898

St. Paul, M 55111

(copy via certified mail)

M. David Day

505 Day Street

Route 1, Box 6

Raynond, MN 56282
(copy via certified mail)
(copy via regular mail)

M CLARKE
Legal Techni ci an

Executive Ofice for Immgration Review
O fice of the Admnistrative Law Judge
950 Sixth Avenue, Suite 401

San Diego, California 92101

(619) 557-6179
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